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T /ORDER

AR &g, 3uregeT & carr /
PER MAHAVIR SINGH, VP:

This appeal of Revenue is arising out of the order of the
Commissioner of Income Tax (Appeals)]-20, Mumbai [in short
CIT(A)], dated 13.06.2019. The assessment was framed by the Dy.
Commissioner of Income Tax, Ward-12(3)(2), Mumbai (in short
DCIT/ITO/ AO) for the A.Y. 2009-10 vide order dated 20.03.2015
under section 143(3) of the Income-tax Act, 1961 (hereinafter ‘the
Act’). The penalty was levied by the DCIT 12(3)(2) under section
271(1)(c) of the Act vide order dated 31.03.2018.
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2. The only issue in this appeal of Revenue is against the order of
CIT(A) deleting the levy of penalty under section 271(1)(c) of the Act
for furnishing of inaccurate particulars of income in respect to the
claims of assessee on bogus purchases on which depreciation as

claimed. For this, Revenue has raised various grounds.

3. At the outset, the learned counsel for the assessee stated that
the penalty under dispute is amounting to ¥ 96,950/- which is below
the prescribed limit of low tax effect as prescribed under CBDT
Circular No.17 of 2019 dated 08.08.2019. The learned Counsel for
the assessee drew our attention to the Tribunals order in the case of
ITO vs. M/s Air Vision Technologies Private Limited in ITA
No0.4130/Mum/2019 dated 19.02.2021, wherein Tribunal has

adjudicated Para 11 as under: -

“11. Before adverting any further it would be relevant to cull
out the exception carved out in clause 10(e) of the CBDT
Circular No. 3/2018 (as amended on 20.08.2018), which

reads as under:

10. Adverse judgments relating to the following
issues  should  be contested  on merits
notwithstanding that the tax effect entailed is less
than the monetary limits specified in para 3 above

or there is no tax effect: -
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(e) Where addition is based on information received
from external sources in the nature of law
enforcement agencies such as CBI / ED / DRI / SFIO
/ Directorate General of GST Intelligence (DGGI)".

Admittedly, it is a settled position of law that quantum
proceedings and penalty proceedings are independent
and distinct proceedings and confirmation of an addition
cannot on a standalone basis justify imposition/upholding
of a penalty u/s 271(1)(c) of the Act. Adopting the same
logic, we are of the considered view that unless a specific
exception is provided in the circular w.r.t penalty also, it
could by no means be construed that penalty was to be
treated at par with the quantum additions. As is
discernible from Clause 10(e) of the aforesaid CBDT
Circular No. 3/2018 (as amended on 20.08.2018), the
same applied only to additions which were based on
information received from external sources. As noticed by
us hereinabove, since the levy of penalty by no means
could be construed as an addition within the meaning of
Clause 10(e) of the aforesaid circular, therefore, we do
not find any merit in the contentions advanced by the Id.
D.R that the aforesaid exception carved out in the CBDT
Circular No. 3/2018 (supra) would also take within its
realm a penalty imposed under Sec. 271(1)(c) w.r.t the
additions made by the A.O towards bogus purchases on
the basis of information received from Sales Tax

Department, i.e an external agency. Accordingly, finding
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favour with the claim of the Id. A.R that the appeal of the
revenue is covered by the CBDT Circular No. 17/2019,
dated 08.08.2019, the same, thus, in our considered view
is not maintainable. Accordingly, we herein dismiss the
appeal of the revenue, for the reason, that the tax effect
therein involved is lower than that contemplated in the
aforesaid CBDT Circular fixing the monetary limit of filing

of appeals by the revenue before the Tribunal.
12. Resultantly, the appeal of the revenue is dismissed.”

4.  As the facts are exactly identical and issue is covered in favour
of assessee, we are of the view that CIT(A) has rightly deleted the

penalty and we confirm the same.

5. In the Result, the appeal of the Revenue is dismissed as

withdrawn.

Order pronounced in the open court on 12.07.2021.

Sd/- Sd/-
(FETdR f&g /MAHAVIR SINGH) (TH. STeETORr / M. BALAGANESH)
(39TeTeT / VICE PRESIDENT) (or@T G687 / ACCOUNTANT MEMBER)

77¥, Rw/ Mumbai, Dated: 12 .07.2021
g WK, 4. @ @fed/ Sudip Sarkar, Sr.PS
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